
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 07/09/21 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE 

 

 

 1.  TIME:  9:45   CASE#: MSC18-01210 
CASE NAME: SANTOMAURO VS 360 MORTGAGE 
HEARING ON MOTION TO/FOR A COURT TRIAL FILED BY NEWREZ, LLC 
* TENTATIVE RULING: * 
 
The damages claims will be bifurcated from the equitable claims. The equitable claims will be 
tried by a Court first and the remaining claims, following that trial, will be tried by a jury. The 
parties can expect to receive a Court trial date soon (within a couple of months), at the next 
CMC.  
 
In the event that this ruling is timely contested, the hearing will be in person, at the courthouse, 
at 9:45 a.m. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00970 
CASE NAME: BANK OF AMERICA VS LARSCHEID 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER TERMS OF 
STIPULATED FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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 3.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS GYLLSTROM; LAFFERTY 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER PROHIBITING THE APEX 
DEPOSITION OF JOHN HO FILED BY LANDSEA HOMES OF CALIFORNIA INC., LANDSEA 
HOLDINGS 
* TENTATIVE RULING: * 
 
The parties are cautioned that future discovery motions must be filed through the facilitators 
program in the first instance. Local Rule 3.301. 
 
Notwithstanding, the motion dropped from calendar at the request of Landsea Homes of 
California and Landsea Holdings Corporation.  
 

  

 4.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS GYLLSTROM; LAFFERTY 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER PROHIBITING THE APEX 
DEPOSITION OF MIKE FORSUM FILED BY LANDSEA HOMES OF CALIFORNIA INC., 
LANDSEA HOLDINGS 
* TENTATIVE RULING: * 
 
See # 3 above..  
 

  

 5.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS GYLLSTROM; LAFFERTY 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER PROHIBITING THE APEX 
DEPOSITION OF TRENTON SCHREINER FILED BY LANDSEA HOMES OF CALIFORNIA 
INC., LANDSEA HOLDINGS 
* TENTATIVE RULING: * 
 
See # 3 above.  
 

  

 6.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS CROWN CASTLE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS 2ND 
AMENDED COMPLAIN FILED BY T-MOBILE WEST TOWER, LLC, CCTMO,LLC, 
* TENTATIVE RULING: * 

            Defendants Crown Castle, USA, T-Mobile West Tower, LLC, and CCTMO, LLC’S 

Demurrer and Motion to Strike is continued to August 13, 2021. 

 During the pendency of the motion, Plaintiff’s counsel filed notice of Plaintiff George 

Moore’s death.  Mr. Moore died intestate on March 29, 2021.  On June 25, 2021, Jeanne 

Gagnie, formerly known as Dora Jean Moore, filed Notice of Motion to Continue Action by 

Successor in Interest to Plaintiff.  Ms. Gagnie filed a declaration stating that on June 19, 1967, 
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when the joint tenancy grant deed was recorded in Contra Costa County, she was married to 

George Moore, and went by the name Dora Jean Moore. The parties stipulated to the 

substitution of Jeanne Gagnie as Plaintiff, in place of Decedent George Moore as his successor 

in interest, pursuant to Code of Civil Procedure § 377.31.  The Stipulation and Order was filed 

on July 2, 2021. 

 The Second Amended Complaint, the operative complaint, asserts a claim for quiet title.  

A complaint for quiet title shall be verified.  (Code Civ. Proc., § 761.020.) Where a pleading is 

verified, it shall be by the affidavit of a party. (Code Civ. Proc., § 446.)  Ms. Gagnie shall file 

appropriate verification on or before July 16, 2021.   

  

 7.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS CROWN CASTLE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MOORE FILED BY 
T-MOBILE WEST TOWER, LLC, CCTMO,LLC, CROWN CASTLE USA INC. 
* TENTATIVE RULING: * 
 
See # 6 above. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00800 
CASE NAME: MCKINNEY VS. MAGGIORE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS AS TO PLTF'S 
1ST,3RD,5TH FILED BY BRENTWOOD UNION SCHOOL DISTRICT, LIBERTY 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendants 
Brentwood Union School District, Brentwood Union Elementary School District, Liberty Union 
High School District, Contra Costa SELPA, and Contra Costa County Office of Education 
(collectively, the “Public Entity Defendants”). The MJOP relates to Plaintiff Anu McKinney 
(“Plaintiff” or “McKinney”)’s Complaint for: (1) Negligent Undertaking (against Elizabeth Anne 
Miller, the Public Entities); (2) Negligence (against Elizabeth Anne Miller and Does 1-100); (3) 
Negligent Hiring, Supervision, or Retention of Defendant Elizabeth Anne Augusto Miller (against 
Brentwood Union School District, Brentwood Union Elementary School District, Liberty Union 
High School District, Contra Costa SELPA, Contra Costa County Office of Education); (4) 
Negligence of the Maggiore Defendants (against Mark Joseph Maggiore, Maggiore Farms, F. A. 
Maggiore & Sons, LLC, The Maggiore Family Company, LLC); (5) Negligence Per Se (against 
all Defendants); and (6) Negligent Entrustment of Motor Vehicle (against the Maggiore 
Defendants). 

The Public Entity Defendants’ motion is directed to Plaintiff’s First, Third and Fifth Causes of 
Action pursuant to Code of Civil Procedure § 438(b)(1). They move on the grounds that the 
three causes of action for Negligent Undertaking, Negligent Hiring, Supervision, or Retention, 
and Negligence Per Se fail because none of the causes of action are based on a statutory duty 
and/or a statue authorizing suit against a public entity as required by Government Code § 815. 
(MJOP 2: 1-5.) 
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The Public Entity Defendants made an attempt to meet and confer with counsel for Plaintiff 
pursuant to Code of Civil Procedure § 439 but counsel for Plaintiff declined on the grounds that 
he needed to conduct discovery and only thereafter would he be willing to meet and confer 
regarding the Complaint. The Declaration of Marina B. Pitts satisfies Code of Civil Procedure 
§ 439(a)(3)(B). 

For the following reasons, the MJOP is denied-in-part and granted-in-part. 

Factual Background 

McKinney is a “non-verbal 15-year-old boy who was diagnosed with autism and a seizure 
disorder.” (Complaint at ¶ 2.) Defendants’ employee or agent (Instructional Aide), Elizabeth 
Anne Augusto Miller (“Miller”) and the Public Entity Defendants, undertook the duty to transport 
the Plaintiff home from school safely. (Id. at ¶ 17.) However, Plaintiff alleges that “the Public 
Entities, including their contractors, agents, and employees like Miller failed to exercise 
reasonable care in performing these duties that they had and undertook.” (Id. at ¶ 20.) 
Specifically, Plaintiff alleges that instead of directing McKinney to follow the shortest, most 
direct, and safest route home, Miller caused McKinney to jaywalk west across Brentwood 
Boulevard, in violation of Vehicle Code § 21955. (Id. at ¶¶ 22, 23.) This road “had no sidewalks, 
few controlled intersections, and considerably higher volume of motor vehicle traffic” compared 
to the safest route available. (Id. at ¶ 22.) As a result, McKinney was struck by a pick-up truck 
driven by Defendant Mark Maggiore (under the influence of alcohol) and suffered “personal 
injury so severe” that he “required a helicopter ambulance to transport him for medical 
treatment.” (Id. at ¶¶ 26, 28.) 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As such, a motion for judgment on the pleadings involves the same basic procedures 
that apply to a general demurrer. (Richardson-Tunnell v. School Ins. Program for Employees 
(2007) 157 Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) In considering a motion for judgment on the pleadings, courts consider whether the 
factual allegations if true would sufficiently constitute a cause of action. (Fire Ins. Exchange v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.) Also, like a demurrer, a motion for judgment on 
the pleadings does not lie as to only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 
116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter 
Group 2008) p. 7:295.) 

Analysis 

Negligent Undertaking 

The Public Entity Defendants move for judgment on the pleadings on the grounds that Plaintiff 

has not identified a statutory basis for this cause of action against them. They argue that the 

common law claim of negligent undertaking is not an available theory of liability against a public 

entity defendant. In opposition, Plaintiff argues that Education Code § 44808 provides the 

statutory basis for their negligent undertaking cause of action. On reply, the Public Entity 

Defendants argue that Education Code § 44808 does not mention or meet the elements 

necessary for a negligent undertaking cause of action. They also argue that section 44808 by its 
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explicit language creates an immunity for all off-campus activities of students and then provides 

exceptions to that immunity. 

Education Code, § 44808 provides: 

Notwithstanding any other provision of this code, no school district, city or county board 

of education, county superintendent of schools, or any officer or employee of such 

district or board shall be responsible or in any way liable for the conduct or safety of any 

pupil of the public schools at any time when such pupil is not on school property, unless 

such district, board, or person has undertaken to provide transportation for such pupil to 

and from the school premises, has undertaken a school-sponsored activity off the 

premises of such school, has otherwise specifically assumed such responsibility or 

liability or has failed to exercise reasonable care under the circumstances. 

In the event of such a specific undertaking, the district, board, or person shall be liable or 

responsible for the conduct or safety of any pupil only while such pupil is or should be 

under the immediate and direct supervision of an employee of such district or board. 

(Ed. Code, § 44808.) 

The liability of public entities is entirely statutory. (Gov. Code § 815(a).) In contrast, negligent 

undertaking is a common law tort. (See Artiglio v. Corning, Inc. (1998) 18 Cal.4th 604, 613 

[negligent undertaking theory of liability is “[f]irmly rooted in the common law [of negligence]” 

[citing Schwartz v. Helms Bakery Limited (1967) 67 Cal.2d 232, 238].) A direct claim against a 

public entity may not be maintained unless it is grounded in the breach of a statutorily imposed 

duty owed by the entity. (See De Villers v. County of San Diego (2007) 156 Cal.App.4th 238, 

255–256.) Here, Education Code, § 44808 provides a statutorily imposed duty on the Public 

Entity Defendants. (Ed. Code, § 44808.) On May 14, 2019, when Defendants agreed to provide 

Anu McKinney (an “eligible” special education student) with door-to-door transportation services, 

it “specifically assumed such responsibility or liability” under section 44808. (Compl. at ¶ 17; Pl. 

Opp’n to Def’ MJOP 6: 27-26; 34 C.F.R §§ 300.34(a), (c)(16); Ed. Code, § 56363; Ed. Code, § 

44808.) As a consequence, pursuant to Education Code, § 44808, Public Entity Defendants 

may be held liable for the conduct or safety of any pupil while such pupil is or should be under 

the immediate and direct supervision of an employee of such [school] district or board. (Ed. 

Code, § 44808.) 

A finding of liability to third persons under the negligent undertaking doctrine requires that: “(1) 

the actor undertook, gratuitously or for consideration, to render services to another; (2) the 

services rendered were of a kind the actor should have recognized as necessary for the 

protection of third persons; (3) the actor failed to exercise reasonable care in the performance of 

the undertaking; (4) the actor’s failure to exercise reasonable care resulted in physical harm to 

the third persons; and (5) either (a) the actor’s carelessness increased the risk of such harm, or 

(b) the actor undertook to perform a duty that the other owed to the third persons, or (c) the 

harm was suffered because either the other or the third persons relied on the actor's 

undertaking.” (Paz v. State of California (2002) 22 Cal.4th. 550, 559 [emphasis original].)  
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The Complaint alleges: (1) Miller worked as an Instructional Aide for the Public Entities’ Special 

Education program and undertook the duty to transport McKinney home from school safely 

(Compl. at ¶ 13, 17); (2), this kind of service (door-to-door transportation of a non-verbal15-year-

old boy diagnosed with autism and seizure disorder) that Miller (an employee and/or agent of 

the Defendants) should have recognized as necessary for the protection of Anu McKinney (id. at 

¶¶ 2, 14-16); (3) Miller failed to exercise reasonable care by failing to plan or follow a safe route 

to McKinney’s home and directing him to jaywalk across an arterial road (id. at ¶¶¶ 20, 22, 23); 

(4) Miller’s failure to exercise reasonable care resulted in physical harm to McKinney (id. at ¶ 

28.); and (5) Miller’s carelessness increased the risk of the accident (Id. at ¶¶ 19, 23, 29).  

Plaintiff has alleged sufficient facts to state a cause of action for negligent undertaking. The 

MJOP to this cause of action is denied. 

Negligent Hiring, Supervision, or Retention of Defendant Elizabeth Augusto Miller 

The Public Entity Defendants also move for judgment on the pleadings against the negligent 

hiring cause of action on the grounds that Plaintiff has not identified a statutory basis as required 

by Government Code § 815.2. In opposition, Plaintiff argues that the statutory basis is Education 

Code § 44808, that the Complaint pleads a special relationship, and that Government Code 

§ 815.2 is a statutory basis for a negligent hiring, retention, and supervision claim against a 

public entity. On reply the Public Entity Defendants argue that Government Code §§ 815.2 and 

820 are not pled in the complaint and that Plaintiff must plead the statutory grounds with 

particularity against the public employee(s) alleged to be negligent. 

Government Code § 815.2 subsection (b) provides that “[e]xcept as otherwise provided by 

statute, a public entity is not liable for an injury resulting from an act or omission of an employee 

of the public entity where the employee is immune from liability.” “[A] direct claim against a 

governmental entity asserting negligent hiring and supervision, when not grounded in the breach 

of a statutorily imposed duty owed by the entity to the injured party, may not be maintained.” (De 

Villers v. County of San Diego (2007) 156 Cal.App.4th 238, 255-56.) 

Here, the Complaint alleges that the Public Entities and Miller “had and undertook the duty to 

exercise reasonable care in supervising the dismissal of students, and specifically, in permitting 

students to leave school premises.” (Complaint at ¶ 16 [citing Educ. Code § 44808.) While 

Plaintiff has alleged the breach of a statutorily imposed duty, he has not alleged that the Public 

Entity Defendants “knew or should have known” that Miller was “unfit and/or incompetent.” 

An employer can be held liable for negligent supervision if it knows or has reason to know that 

the employee is unfit or incompetent and/or fails to use reasonable care to discover the 

employee’s unfitness or incompetence. (Evan F. v. Hughson United Methodist Church (1992) 8 

Cal.App.4th 828, 843.) “[T]here can be no liability for negligent supervision in the absence of 

knowledge by the principal that the agent or servant was a person who could not be trusted to 

act properly without being supervised.” (Juarez v. Boy Scouts of America, Inc. (2000) 81 

Cal.App.4th 377, 395.)  
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Here, the Complaint alleges that “at all relevant times, The Public Entities, and each of them, 

knew or should have known that Elizabeth Anne Augusto Miller was unfit and/or incompetent to 

safely supervise and transport Plaintiff Anu McKinney home from school, and that this unfitness 

and/or incompetence created a particular risk” for the Plaintiff. (Compl. at ¶ 44.) However, 

Plaintiff does not allege any facts in support of this conclusion. As a consequence, Plaintiff has 

failed to allege facts sufficient to state a cause of action for negligent hiring, supervision, or 

retention.  

The MJOP to this cause of action is granted, with leave to amend. 

Negligence Per Se 

The Public Entity Defendants move for judgment on the pleadings against this cause of action 

on the grounds that the Complaint fails to identify a statutory basis authorizing suit, that 

negligence per se is not a separate cause of action but is the application of an evidentiary 

presumption that affects the standard of care for negligence, and that Plaintiff has not 

adequately alleged predicate negligence claims. In opposition, Plaintiff argues that the statutory 

basis is Vehicle Code § 21955 but does not address the Public Entity Defendants’ argument that 

negligence per se is not a separate cause of action.  

“The negligence per se doctrine is codified in Evidence Code section 669, subdivision (a), under 

which negligence is presumed if the plaintiff establishes four elements: (1) the defendant 

violated a statute, ordinance, or regulation; (2) the violation proximately caused death or injury 

to person or property; (3) the death or injury resulted from an occurrence the nature of which the 

statute, ordinance, or regulation was designed to prevent; and (4) the person suffering the death 

or the injury to his person or property was one of the class of persons for whose protection the 

statute, ordinance, or regulation was adopted.” (Alcala v. Vazmar Corp. (2008) 167 Cal.App.4th 

747, 755.) 

In his Complaint, Plaintiff alleges that the (1) Public Entity Defendants and Miller violated 

Vehicle Code § 21955, regarding jaywalking (Compl. at ¶¶ 23, 58); (2) McKinney was injured 

while jaywalking across Brentwood Boulevard (id. at ¶ 27); (3) the occurrence that caused 

Plaintiff’s injuries is of the nature which the jaywalking statutes were designed to prevent (id. at 

¶ 59) and (4) Plaintiff was of the class of persons (pedestrians) for whose protections these 

statutes were adopted (id.) 

Plaintiff has sufficiently alleged the elements of negligence per se; the Court declines to grant 

the MJOP on the grounds that it is an evidentiary presumption. The MJOP to this cause of 

action is denied. 
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 9.  TIME:  9:00   CASE#: MSC20-02612 
CASE NAME: NADEAU VS DIAZ 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY ALFREDO DIAZ, ALICIA DIAZ 
* TENTATIVE RULING: * 
 
Unopposed motion granted. Answer to be filed by 8/9/21 
 

  

10.  TIME:  10:15   CASE#: MSC21-00530 
CASE NAME: ATHENA FINANCIAL VS SMITH, ET 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY RICHARD L. 
SMITH, PACIFIC PREMIER TRUST, 
* TENTATIVE RULING: * 
 

The motion by defendants Richard L. Smith and Pacific Premier Trust (“defendants”) to 

set aside their defaults, is granted. Defendants shall file the answer attached to their motion on 

or before July 19, 2021. 

This case was filed on March 17, 2021. The proofs of service show the complaint was 

personally served on Pacific Premier Trust on March 18, 2021, and on defendant Smith March 

30, 2021. (Declaration of Ramonchito De Castro, Ex. A, Ex. C.) Counsel for the parties began 

exchanging emails on April 27, 2021 when defendants’ attorney initiated contact to declare her 

representation of defendants and discuss settlement. (Declaration of Adeline Tungate, ¶6.) She 

did not secure additional time to answer at that time.  

Plaintiff’s counsel sent an email response on April 30, 2021. (Id. at ¶7.) The email did not 

warn that counsel would seek defendants’ defaults. (Id. at ¶10.) Counsel for plaintiff, despite 

knowing the defendants were represented, then failed to serve defendants’ counsel with the 

request for default, which was signed on May 4th and filed the next day. The Court proceeded to 

enter default and, on or about May 6, 2021, rejected filing of defendants’ answer based on their 

defaults being in place.  

Defendants immediately contacted plaintiff’s counsel to request a stipulation that the 

default be set aside, but received no response. They then promptly filed and served a motion to 

set aside the defaults, attaching their proposed answer. The hearing on their motion was set for 

July 9, 2021. Plaintiff was notified and immediately thereafter brought an ex parte request for a 

restraining order and preliminary injunction to prevent any foreclosure. The hearing on the 

preliminary injunction was set before the motion to set aside the defaults and plaintiff argued the 

opposition papers could not be considered because defendants had been defaulted. That 

motion has been continued to be heard concurrently with the present motion. (See Line 13.)  

Plaintiff now opposes the motion to set aside the defaults, arguing the basis for the 

motion is unclear. It is not. Defendants explicitly admit that the failure to file an Answer within the 

responsive period was “due to attorney mistake, inadvertence or excusable neglect.” (Motion 

4:16-17.) Whenever an application for relief is made no more than six months after entry of 
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judgment, is in proper form, and is accompanied by an attorney’s sworn affidavit attesting to his 

or her mistake, inadvertence, surprise, or neglect, a court must vacate any resulting default 

entered by the clerk against his or her client “unless the court finds that the default or dismissal 

was not in fact caused by the attorney’s mistake, inadvertence, surprise, or neglect. […].” (Code 

Civ. Proc., § 473, subd. (b).)  

Here, the conditions for granting relief under the mandatory attorney fault provision are 

present. Defendants attach a proposed answer. Their attorney has filed a timely declaration of 

fault. She states it was a calendaring oversight which caused her to miss the deadline to file a 

responsive pleading. (Declaration of Adeline Tungate, ¶11.) Further, the attorney’s fault was a 

cause of the defaults. The motion is in proper form and describes an admitted oversight that 

requires the defaults to be set aside.  

An award of reasonable compensatory legal fees and costs is generally required where 

attorney fault is the cause of default. (Code Civ. Proc., § 473, subd. (b).) Plaintiff requests 

attorney fees but does not specify an amount or support this request with a declaration. Nor 

does the Court believe any amount would be reasonable since a warning to defendants’ counsel 

might have prevented plaintiff from incurring expenses related to the defaults. The Court also 

declines to award any discretionary penalty pursuant to Code of Civil Procedure, § 473, 

subdivision (c).  

 “The State Bar Civility Guidelines deplore the conduct of an attorney who races 

opposing counsel to the courthouse to enter a default before a responsive pleading can be filed. 

Accordingly, it is now well acknowledged that an attorney has an ethical obligation to warn 

opposing counsel that the attorney is about to take an adversary's default.” (Lasalle v. Vogel 

(2019) 36 Cal.App.5th 127, 135, internal citations omitted.) 

If timely contested, the hearing will be in person at the courthouse at 10:15 a.m. 

  

11.  TIME:  11:00   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS SMITH ET AL 
HEARING ON MOTION TO/FOR TAX OR STRIKE COSTS FILED BY BERNICE 
ROBERTSON 
* TENTATIVE RULING: * 
 
It has already been determined that the Petitioner was the prevailing party in the arbitration. 
Despite that, on 3/11/21 Judge Snowden concluded that each party was to pay their fees and 
costs, citing the TIC agreement. Notwithstanding that finding, both parties now seek to recover 
the fees or costs based on being the prevailing party in the post arbitration proceedings. This 
conclusion is mistaken for two reasons; First, neither party “prevailed” in the post arbitration 
proceedings as that term is defined; and, Second, even if one did prevail, under the TIC each 
side must bear their own expenses. Neither side will recover attorney’s fees or costs. 
Both sides’ requests to recover any amounts are denied. 
 
In the event this ruling is timely contested, the hearing will be in person at the courthouse at 11 
a.m. 
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12.  TIME:  9:00   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS SMITH ET AL 
HEARING ON MOTION TO/FOR ORDER TAXING COSTS FILED BY PAMELA 
SMITH, FRANK KLOBAS, JACK NEWELL JR , JOHN NEWELL, ROBIN NEWELL, 
* TENTATIVE RULING: * 
 
See # 11 above. 
 

ADDON 

13.  TIME: 9:00   CASE#: MSC21-00530 
CASE NAME: ATHENA FINANCIAL VS SMITH, ET 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION SET BY DEPT. 07 
FROM PLTF'S 6/4 EX PARTE PAPERWORK 
* TENTATIVE RULING: * 
 

Plaintiffs’ request for a preliminary injunction is granted. The undertaking is set in the 

amount of $192,463.23.  

Background 

In 2011, plaintiff Athena Financial Enterprises, LLC (“plaintiff”) obtained a loan for 

$80,000 to purchase 4841 Lefebvre Way in Antioch. The loan was obtained from defendant 

Pacific Premier Trust (formerly Pensco Trust Company, hereinafter “Pacific”) and secured by a 

deed of trust in favor of defendant Richard L. Smith (“Smith”). In 2012, plaintiff obtained a 

second mortgage loan for $50,000 through Pacific, also secured by a deed of trust in favor of 

Smith. When the loans became due in 2019, plaintiff contacted Smith to discuss postponing the 

due dates. The discussions did not result in any agreement until the summer of 2020, when 

defendant Smith offered to let plaintiff pay off the loan for 145k in 60 days. 

Plaintiff responded to the offer on or around July 6, 2020 by stating he accepted the 

"option of a payoff of $145k in 60 days." Plaintiff offered to prepare an agreement, but Smith 

said he would do it himself after July 15, 2020. Smith made it clear, through additional email 

communication, that he believed an agreement had been reached. He told plaintiff he wanted to 

prepare the agreement and would do so after July 15th, but he never did.  

In late August, Smith told plaintiff the 60-day period had ended and that it was too late 

for any compliance by plaintiff because he had already paid the attorney for the foreclosure. 

Smith nevertheless told plaintiff to open an escrow and Smith would submit his payoff demand. 

Plaintiff contacted an escrow agent, but Smith was unresponsive to the agent’s attempts to 

contact him and it was not until November 24, 2020 that all required documents we received. 

Plaintiff then learned the requested pay off demand had climbed to more than $208k. On or 

around January 27, 2021, a Notice of Default was recorded on the property. 

Not long after the notice was recorded, on March 17, 2021, plaintiff filed the complaint in 

this action. The complaint alleges (1) Breach of Contract, (2) Breach of the Covenant of Good 

Faith and Fair Dealing, (3) Fraud, (4) Violation of Civil Code § 2923.7, (5) Violation of Civil Code 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   07/09/21 

 
 

- 11 - 

§ 2923.6, and (6) Unfair Business Practices. In addition to damages, the complaint seeks 

injunctive relief preventing foreclosure.  

Plaintiff took the defaults of defendants Smith and Pacific on May 5, 2021. As a result, 

plaintiff contends their opposition papers should not be considered. Because a motion to set 

aside the defaults has been granted (see Line 10), the opposition is considered herein.  

Discussion 

The general purpose of a preliminary injunction is to preserve the status quo pending a 

determination on the merits of the action and the granting or denial of a preliminary injunction 

does not amount to an adjudication of the ultimate rights in controversy. (Jamison v. Department 

of Transportation (2016) 4 Cal.App.5th 356, 361.) 

A court evaluates two interrelated factors when deciding whether to issue a preliminary 

injunction. “The first is the likelihood that the plaintiff will prevail on the merits at trial.” (Cohen v. 

Board of Supervisors (1985) 40 Cal.3d 277, 286.) “The second is the interim harm that the 

plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that the 

defendant is likely to suffer if the preliminary injunction [is] issued.” (Cohen, supra.) Regarding 

the first factor, the plaintiff must establish a “reasonable probability of success on the merits.”   

(Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.) “The trial court's 

determination must be guided by a ‘mix’ of the potential-merit and interim-harm factors; the 

greater the plaintiff's showing on one, the less must be shown on the other to support an 

injunction. (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

1. Success on the Merits  

A breach of contract cause of action requires: (1) the existence of the contract, (2) 

plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 

resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.)  

The first element—the existence of a contract—requires parties capable of contracting, 

their consent, a lawful object, and a sufficient cause or consideration. (Civ. Code, § 1550.) 

Plaintiff presents emails with defendant Smith that appear to comprise a loan modification 

agreement. While the statements contained in the emails are concise, without many details, 

parties appear to have agreed to the material terms—the amount ($145k) and the due date (in 

60 days). Defendant Smith seems to have admitted as much on July 9, 2020, when he 

expressed that he was glad they had reached an “agreement.” 

In their opposition, defendants do not discuss the 2020 negotiations in much detail. They 

first argue that the purported modification contract is barred by the statute of frauds (Civ. Code, 

§ 1624). Defendant Smith emailed an offer containing certain options of terms for repayment. 

While the email is not precise as to details, defendants fail to discuss, much less refute, the rule 

that multiple documents can be construed together. Where the meaning of the terms is unclear, 

where (1) extrinsic evidence clarifies terms with reasonable certainty, and (2) evidence as a 
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whole demonstrates that parties intended to be bound, the statute of frauds does not act as a 

bar. (Sterling v. Taylor (2007) 40 Cal. 4th 757, 771.)  

Defendants’ promissory estoppel argument is also not entirely fleshed out, but to the 

extent they argue plaintiff cannot show it relied on any modification because it was already in 

default, no evidence supports such inability to perform. If defendants did not believe 

performance possible, why offer the terms?  

Finally, defendants raise an excuse defense through plaintiff’s breach, but that breach 

predated the modification agreement at issue here, and does not alter the obligations agreed to 

therein.  

Plaintiff has shown a reasonable likelihood of prevailing on breach of contract. As such, 

the remaining causes of action need not be evaluated.  

2. Interim Harm 

The balance of harms favors the issuance of an injunction here. If the defendants 

proceed with a foreclosure here, plaintiff will be deprived of the particular piece of property at 

issue. Such damage may be considered irreparable because in equity, each parcel of real 

property is considered unique. “Where land, or any estate therein, is the subject matter of the 

agreement, the inadequacy of the legal remedy is well settled, and the equitable jurisdiction is 

firmly established.” (Stockton v. Newman (1957) 148 Cal.App.2d 558, 564, quoting Pomeroy, 

Equity Jurisprudence, fifth ed., vol. 4, p. 1034, § 1402.) 

The authorities plaintiff cites are not particularly helpful in this context, but the Court 

nonetheless agrees that the nature of plaintiff’s harm is such that a preliminary injunction is 

appropriate. 

3. Undertaking 

Defendants request that plaintiff be required to post a bond in the full amount due on the 

loans: $192,463.23.  

Code of Civil Procedure, § 529 provides: 

On granting an injunction, the court or judge must require an undertaking on the part of 

the applicant to the effect that the applicant will pay to the party enjoined any damages, 

not exceeding an amount to be specified, the party may sustain by reason of the 

injunction, if the court finally decides that the applicant was not entitled to the injunction.  

Plaintiff fails to address the amount of an undertaking, which is mandatory. The undertaking is 
set at $192,463.23. 
 
If timely contested, the hearing will be in person at the courthouse at 10:15 a.m. 
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14.  TIME: 11:15   CASE#: MSC21-00859 
CASE NAME: ANTONIOS BAKY VS SAMAH S. AWADA 
HEARING ON MOTION TO/FOR LIMITED DISCOVERY (EXCLUDED FROM FACILITATOR 
PROGRAM) FILED BY ANTONIOS BAKY 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party per courtesy copy of Notice of Withdrawal of 
Motion emailed to Dept. 07 on 7/7/21 at 3:46 p.m.  
 

 

15.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS ROMERO 
HEARING ON MOTION TO/FOR: COMPEL ANSWERS TO POST-JUDGMENT 
DISCOVERY, FILED BY RICHARD E KORB 
* TENTATIVE RULING: * 
 
Appearance required at 9 a.m. 
 

 

16.  TIME:  9:00   CASE#: MSC19-00009 
CASE NAME: DURAND VS AGUILERA 
HEARING ON PLAINTIFF’S COUNSEL’S EX PARTE APPLICATION TO BE RELIEVED AS 
COUNSEL 
* TENTATIVE RULING: * 
 
The Plaintiff is ordered to appear in person at the courthouse at 9 a.m. Failing to appear as 
ordered may result in the case being dismissed. The motion to be relieved as counsel may be 
granted once the Plaintiff appears, in person.  
 

  

 


